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THE PATIENT'S RIGHT TO PRIVACY

ARTHI-R H. COLEMAN. M.D., LL.13.

The riglht of privacy or the riglht to privacy is the
right of an individual to he let alone, or the riglht to
live one s life in seclusion fl-rom1 Unwarranted ancd undte-
sired publicity. Thlis dloctrine, wvhich has jUSt Within
the Twentieth Century hecn rcognized in law, has been
SU-1mmaitrized in Melvin v. Reid, 11 * Cal App 285 297
P. 91 is follows: An incident of the person and not of
property- a purely personal action which does fnot surv'iv-
thc person injured; the righlt does not exist where the
person h1as himnself published or (onsentcd to the- puLbli-
cation; the r-ight does not exist wvhere the person has
becotmie- so prominent thlat by his very prominence hl-
lhas dedicittedhlis life to the pUblic; the riglht can only
be violated by printings, writings, piCtUres, or other per-
maiinent pcUblicai tions and not by wor'd of m11ouLth; inch
---in some jULrisdic tions only that the right of action
atcruLes onlyiv when publication or reptrodLCtionI is 1Laidc
for gain o(r pr(ht.

Thecre irc several ways iniwhii ih a patient's privacy.
can be- invladed. One is by physical intrusion uLpon a

person at a tlime whlecn lie imight righltfcilly expect to be
left alone. TIlis c.ategory em:iraCes the type of sitlation
in which a physicialn brings a lay friend into th- operat-
ing, ex-amiiniing. or delivery roomi.
The manner in wvhich wve are concerned in this articl

includes thiose- cases in wxhich physicilans have CauSed to
be published articles or c.ase reports about patients with-
out the pattient's knowlelgce or c-onsent, and, failing to
adequately conceall the identity of the patient.

Plaintiff aillegecd that the defendants publish a ocirnal
which is widely circulated; th.at, hci was treated by two
physicians, allso namiled as defendants; that these physi-
clans took c-ertatin photographs of p1laintiff, at the com-
mencemnent of the treatment, and again at the comnple-
tion, "before and aifter" pictures, and that these photo-
graphs, focLr in number wvere pUblished in the afore-
mentioned joUrnal "-as part of an article written and
prepared by and bearing the by-line of said defendatnt
doctors and bearing the title - The Saddle Nose." It
was further alleged that this was knowingly clone with-
out plaintiff's written or other consent, and that "said
use and publication of said pictures was for advertising
purposes or purposes of tratde,"
The court held it could not be concluded fromii the

dllended complaint that the irticle was written and the

photographs of plaintiff used strictly ,nd solely for
illustraitive and scientific puLrposes. The court went on
to say that an article, even in a scientific puLblication
may be nothing more than someones advertisement in
disguise; that the article in halnd, wvith its accompanying
photographs of plaintiff, WailS puLblishcd by the owrners
of the journal to advertise the defendant physicians and
their handiwork was a fair inference to be drawrn from
thie aime-ndedi complaint. Griffin *. Medical Society of
Statte of New York et al. II N.Y.S. 2d 1(09.

T'his next case, a much later caise hut a Newv York case,
reaclhed a different decision.

Plaintiff alleged that defendant used hecr piCtUre with-
out her consent for the p1Urpose of trade to illlstrate an
article enitlecic TlTe Miriacle of Face Planing' in thie
imiaglizine "Coronet." The court, however, felt that the
picture, examined in conj'Unction with the text of the
article, appeared on its face to be an illustration of a
newxsworthy aIrticle on a new medilcal developmernt, a
maItter of lclitimncate public interest.

Plaintiff irgedt in her b-ief thatt as in Griffin v. Medical
Society of State (of New Yiork, II N.Y.S. 2d 109, the
air-ticle was really ain adve-trtisement in disguise to puLib-
licizc for thleir owvn pecuniary gain the dctorirs mien-
tionedt in the .Irticle and the machine they hald developed.

T11h CoUrt held to the contrary. The CoUrt Said that
this coilId not be inferred fromii the complaint dms it
stood. If it were so, plaintiff muLst sCt forth fatt t.s sLtffi-
Cent to suLpport the CoiIluLlSOIry allegation t]halt 1cr pic-
tuLre an(d the Innexed article were LIsedi for tlhe purpoinse
mf trade. Siegel v. Esqu]ireC, Inc., 67 N.Y.S. _d _46.

Th1e decision in the fi-st ctase Seenil.> soMiewhait harsh;
perlrhaps it ian bc inferred fromm the decision of the
SeeOuFd CaSC thlit the uOUrt in Ncew York has be(omce
imiore' lieral. Howevxer, be'laise' one can not preehict with
bsmmlite' ceirt, nty the I-CsuLlts t COmUrt will reachl, it wuOUld

be extremely xxise to get in writing the emmnsent of aIn'
and all1 pactients whose piCtUres airn to be pibhlislel or
shown ee(-n in di pure l sc-ientihf- jomUrnll
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As the Women's AuLxiliary to the National Medical
Association celebrates its 25th Anniversary, it can proucl-
ly look back upon a truly great record of service and
forward to a brilliant future of dlynamic achievements.
1The qul.dities which produced our outstanding organiza-
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